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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

T TR T GAHETOT SHTaE:-

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
351ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT (%, I ST [ o T ¢ iefiar = eRreor 3 SR srffer:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T ScaTa ok Afa=am, 1944 Fit ey 35-d1/35-5 % sfantan:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of %g;aggh of any nominate public
sector bank of the place where the bench of ang,fpbzzrijhatet.ifm]?lic sector bank of the
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and.other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AT I, FEET IATEA Y TF AR e Srideer (Reee) T aie erdier % qrae
¥ derqiT (Demand) TF < (Penalty) &7 10% Yd ST AT ARATH g1 greriten, ATEHaT q&@ ST
10 ?ﬁflg"ﬁ‘m%l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
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For an' appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

@ amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T omRer 3 S ardier STTTRIERTOT 3 ey STET Qe STerdT o AT &ve feeTied &t ar wiT fhg g
§eF ¥ 10% ST U< X STt Ferer qve Aanfad g 7@ qus % 10% S T bt S wehdl )

In view of above, an appeal against this order shall.lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Nimriti Precision Pvt. Ltd., Plot No E-562,GIDC, Sanand
Engineering Estate, Ta. Sanand, Ahmedabad-382110, (hereinafter referred to as “the appellant”)
against Order-in-Original No. 143/DC/D/VM/22-23 dated 30.03.2023 (hereinafter referred to as
“the impugned order”) passed by the Deputy Commissioner, Central GST, Division III, Ahmedabad

North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding Excise Reg. No.
AACCNS5131CEM003 and STC No AACCN5131CSD003. They were manufacturing of
automobile seat parts. During the course of audit, it was noticed thaf the appellant has availed 100%
of Cenvat Credit Rs. 68,750/ in the F.Y. 2016-17 on capital goods against Invoice No 000446
dated 21.05.2017 issued by Pragati Udyog, Unit-II. They were eligible only for 50% of total Cenvat
Credit i.e. 34375/-in that financial year as per Rule 4(2)(a) of the Cenvat Credit Rules, 2004 and in
the successive F.Y. they would be eligible for the remaining 50% of the Cenvat credit. However,
they wrongly availed the cenvat credit of Rs. 34,375/- which was not available to them and

contravened. the provisions of Rule 4(2)(a) of the Cenvat Credit Rules,2004.

2.1 Subsequently, the appellant were issued Show Cause Notice No. I1I/SCN-
Excise/Nimriti/AC/13/21-22 dated 22.03.2022 demanding wrongly availed cenvat credit
amounting to Rs. 34,375/~ under provisions of Section 11(4) of the Excise Act read with Rule
14(1)(ii) of the Cenvat Rules. The SCN also proposed recovery of interest under Section 11AA
of the of the Excise Act; and imposition of penalty under Section 11AC(1)(c) of the Excise Act.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
- authority wherein the demand of wrongly availed cenvat credit amounting to Rs. 34,375/- was
confirmed under provisions of Section 11(4) of the Excise Act read with Rule 14(1)(ii) of the
Cenvat Rules along with Interest under Section 11AA of the of the Excise Act. Further Penalty
of Rs. 34,375/~ was imposed on the appellant under Section 11AC(1){c) of the Excise Act read

with the Rule 15(2) of the cenvat rules.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant submitted that they were manufacturer and registered with the Central
Excise department. The impugned OIO is issued by the Astt. Commissioner, audit but
under section 11A of the Central Excsie Act,1944 the jurisdictional central excise officer
alone can issue the SCN.,

2 CENTR,
o

o They stated that the credit is availed prior to permissible time. There :7130 Lssuenegalqing
admissibility of the credit. They have paid the apphcable interes .,giv‘lh eEht%eg‘ y
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availed. Now, the demand confirmed vide impugned OIO are not tenable. They mad ™
reference of the decision in the case of Guardian Plasticote Ltd vs. Commissioner of
C.Ex. Daman2008(12) TMI 534-Cestat,Ahmedabad, wherein tribunal held that the
demand can be only for interest for the period during which excess 50% credit was
availed.
Further,

o The appellant prayed to set aside the impugned OIO and allow their appeal.

[}

4, Personal hearing in the case was held on 15.02.2024. Shii S. J. Vyas, appeared on behalf
of the appellant for personal hearing. He reiterated the contents of the written submission and

requested to allow their appeal.

5 [ have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, demanding
the excess availed credit along with interest and penalty, in the facts and circumstance of the

case, is legal and proper or otherwise.

7. Now, as per submission before me, It is observed that the appellant has availed the 50%
of cenvat credit on capital goods of Rs. 34,375/ in the month of May-2017(F.Y.2017-18). The
remaining 50% cenvat credit which was to be available to them in the next F.Y 2018-19 under
provisions of the Rule 4(2)(a) of Cenvat Credit Rules,2004, was also availed by them in the
month of Jun-2017(F.Y. 2017-18).

Further I find that the admissibility of the cenvat credit is not disputed and the appellant
has already paid the interest for the period during which excess 50% credit was availed. The
Hon’ble CESTAT Ahmedabad in case of Guardian Plasticote Ltd vs. Commissioner of C. Ex.
,Daman 2008(12) TMI 534-Cestat,Ahmedabad, held that the demand can be raised only for -

interest for the period during which excess 50% credit was availed. The similar view was also

- taken in case of Yamir Packaging Pvt. Limited Vs. Commissioner of Central Excise & ST,

Vadodara 2023(1) TMI 388 by the Hon’ble CESTAT Ahmedabad. As the appellant has already

paid the interest for the period during which excess 50% credit was availed, following judicial
discipline, I am of the considered view that no demand can be raised to the appellanl. Since the
demand itself is not sustainable on merits, there does not arise any question of charging interest

or imposing penalties in the case.

8. In view of above, I hold that the impugned order passed by the adjudicating authority
confirming demand of cenvat credit availed by the appellant during the month of June-2017, is
not legal and proper and deserve to be set aside,
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9.  Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.

10, SrfIer sl GTXT &9 o T8 ordier a7 fTe=T SUCh aiieh o fohaT STTar § |

The appeal filed by the appellant stands disposed of in above terms.

Attested
=
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Deputy Commissioner, CGST, Division III, Ahmedabad North
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