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qt{ qf% TV vfl@qltw + 31dEtq qtvq nar { at qq RV wIll + SIft q'rTf@dl +t+ qeTq qq w€v
qf&gaff qtwftvgqawOwr w+rr VBa %t€Hm {, eRr f+R& wlv + fR@8 mm el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vtrnm !qawr qrIqq:-

Revision application to Government of India:

(1) #dh©wqqq@wf#fhR1994=FFura vmHt+gTTq TqqTqTRhRtt#j3MRra=it
3q-.wra qT vqq voRqb atM !v€twr qT8Ut ©gfbr !rfbr, vm vt%rt, fqv +aw, ngN ftvm,
aft+IRq diRT dR mR, faq IIFt, q{ftvTft: rlooor=#=FtqTHtqTfjt{ ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qftvrg#t§T{t%qTq+tqqqdt$TfhRTt gT++ fiM WTnrH vr WV%lWT+ + qr fM
WTRrnt®t WTVH+TrK+qTi§Fwt +, qr M wwrnvrwTHtqT}qfMqT®T++
unnit wvwnt8'w@#tyfhn+dIng{ 81

In case of any loss of goods where the loss occur in transit from a factory to a
wmehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(V) vn€+ qT@f+tft tHU 9iw+Mftvmv w vr mgbftfUr +wdm qMq{qmq<
fM iT? qr qt%@nqqqrv7hfthh wi++$
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In case of rebate of duty of excise on goods exported to any country or territoqr
outside India of on excisable material used in the manufacture of the gooas which all
exported to any country or territory outside India.

(Tr) qRqMm WRKMn VTmb W (qVTVqT W #) fhM%nqqrqrq 81

In case of goods exported outside India export to Nepal or Bhutanp without
payment of duty.

(q) #fhT®nTT#r®nH q+–F bEqTTTbfNan##Ra RDF #,T{iaIetqTtqr vr sv
WRTq+Mm+WRqwWlw8v+nnnftT+FRwr qTqTqTqt fIT gf&f+l;T (+ 2) 1998
ERr I09RraRSpfbIT Tq8-I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under hd such

order is passed bY the Conunissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act2 1998.

(2) i'ibf Run qM (;Mtv) fhMTqTft, 2001 + fhM 9 + +,Ft,rRRRg WHIte,n IT_8 fa
vfhtt t, +fqv wi© % vit BITter tRa Wh + ,hr ,iTV % ,nat,tq_ gTtqT Pj BIo,r ,atqr 8 +a
IM b wr TRa ©Tqvr R=rr gTn qTlhl M vr=r VmT ! qr !@r qfhf % dah %rtF 35-q +

R&iRaqRbSgaRb WW+vrqaNR-6qT<TT©vR$R8©qT@I

The above application shall be made in duplicate in Form No. EA_8 as spet.i£ed
under Rule, 9 of Central Excise (Appeals) Rules2 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanled bY a coPY of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfRqVgT8qq%TT%qddH71wWVIv@tn©aqT8Ht@1}200/- OV !TnT a
qTV ;it qd+qwqqq%vrvt@m§qt rooo/-=R©v !mFr aqT,TI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dkT weB %dhr©vrqqv©qq+qT%twftBfbqnnf§qwr qT vII vflTr:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hihruwqq erv–6 %f&fhm, 1944 qt Tra 35-dt/35-1+3ttFh:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ©Ff§rf@ qf%q + qdTq qlml + WTW qt wftv, aNteY % THe q gRT qF% ifrthr
mum qr©v+tqPm Bnfl#hr -mfbFwr (fRitz) 8 qfBN #fhr =ftfbm, W§VqmR + 2-d qrqr,

q:ITTa Vm, VWTm, t+TEKRPTS H§qTT@Tq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2==dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duBr / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bulk dat in favour of Asstt. Registar of a).Hal h of any nominate public
sector bulk of the place where the bench of any.qbniib3te,:i?u.blic sector bank of the

place where the bench of the Tribunal is situatefg::;,,::r', I:\ :: } \\\1
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(3) qR tv meeT # # IF qTtqR vrwnjqnr { at M IF qtqqr h fRI{ $tv yr VI,IId al{u
#r+f#nvrmnfiT lv vw bOt EU Htf% fBu gdl nfl qqtb M'VqTf+Vfl nMr
qnTf$qwravq wftvTrMhrvt#nqtTqqrqqqf#ITvrwe I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one applicatibn to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqrqq gIgi qf©fhm r970 yqr tRitfB7 qt arT@t -1 % 3twtv fR8fft$ f#! HIWTT au

@TRqq qr lent% qqTf$'rfI fMhm VTfbrTft + greer + + vaq =R qq xfMIV 6.50 qt %r @rqr©q

qr©fbwwE8mnfhl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed undet
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq aiddf@TTTWt qt f+kNr nAntfhMt#ta<-ftwngFFfqTfbn vrm8qt dh
qJ,q, i-Wr UTm gwR{+qRawftTfha©nfhrwr (qHfRf#) ibn, 1982 +fqfja {I

Attention in invited to the rules covering these and.other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dbn qT%, #aNt®TTqT qM q{tqTWWftdhaWTf©WT (fRTh)q#vftwftqt + WT&

+ q&FTbr (Demand) M & (Penalty) qT 10% if WT BaT ©fqqTf {I §IHtf%, qf&mm $ HRT

10 mIg wu. {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

iFfbr nvq qJ+r Bit Ign +3tmfv, qTTftv O=TT qM =Ft vFr (Duty Demanded) I

(1) dr (Section) IID baa f+wifi:7 nf#;
(2) fhn TR@hfea bfb qt nflm;
(3) bit?bfb f#Mtbfhm 6 % gBa hrtTfirl

q§tfwrT'df+€wflV’ + qB&Ifvw{tg@qT+vwft©’nf®vmIbf#{ if w+vmfhn
Tvr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

mnount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
unount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i)qv3ntqr4;rftwftvnfhqvr+©vvqdqWwmqMqT wvfBvM© Tt #rM{ qq

!!FF+ 10% %TTmvt,kq§Y#qdwKfRqTRd8vq@vji 10% !qdmqt#tvrwFa81

In view of above, m apped against this order shall. lie before the Tribunal on

payment of 10% of the duty demanded where dutY or dutY and penaltY are in dlspute,

-“'’;}).-
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Nimriti Precision Pvt. Ltd., Plot No E-562,GIDC, Sanand

Engineering Estate, Ta. Sanand, Ahmedabad-382110, (hereinafter referred to as “the appellant”)

against Order-in-Original No. 143/DC/D/VM/22-23 dated 30.03.2023 (hereinafter refUTed to as

“the impugned order”) passed by the Deputy Commissioner, Central GST, Division III, Ahmedabad

Noah (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding Excise Reg. No.

AACCN5131CEMO03 and STC No AACCN5131CSD003. They were manufacturing of

automobile seat parts. During the course of audit, it was noticed tha! the appellant has availed 100%

of Cenvat Credit Rs. 68,750/- in the F. Y. 2016-17 on capital goods against Invoice No 000446

dated 21.05.2017 issued by Pragati Udyog, Unit-II. They were eligible only for 50% of total Cenvat

Credit i.e. 34375/-in that financial year as per Rule 4(2)(a) of the Cenvat Credit Rules, 2004 and in

the successive F. Y. they would be eligible for the remaining 50% of the Cenvat credit. However,

they wrongly availed the cenvat credit of Rs. 34,375/- which was not available to them and

contravened the provisions of Rule 4(2)(a) of the Cenvat Credit Rules,2004.

2.1 Subsequently, the appellant were issued Show Cause Notice No. 111/SCN-

Excise/Nimriti/AC/13/21-'22 dated 22.03.2022 demanding wrongly availed cenvat credit

amounting to Rs. 34,375/- under provisions of Section 11(4) of the Excise Act read with Rule

14(1 )(ii) of the Cenvat Rules. The SCN also proposed recovery of interest under Section 11 AA

of the of the Excise Act; and imposjtion of penalty under Section 1 IAC(1)(c) of the Excise Act.

2.2 The Show Cause Notice was adjudicated vi(ie the .impugned order by the adjudicating

authority wherein the demand of wrongly availed cenvat credit amounting to Rs. 34,375/- was

confirmed under provisions of Section 11(4) of the Excise Act read with Rule 14(1)(ii) of the

Cenvat Rules 'along with Interest under Section 1 1 AA of the of the Excise Act. Fulther Penalty

of Rs. 34,375/- was imposed on the appellant under Section 11 AC( 1)(c) of the Excise Act read

with the Rule 15(2) of the convat rules.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

a Fhe appellant submitted that they were manufacturer and registered with the Central

Excise department. The impugned OIO is issued by the Astt. Commissioner, audit but

under section 11 A of the Central Excsie Act, 1 944 the jurisdictional central excise officer

alone can issue the SCN

-::--:*;'
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availed. Now, the demand connrlned vide impugned OIO are not Lenable. TheY mad -

reference of the decision in the case of Guardian Plasticote Ltd vs. Commissioner of

c.Ex. !Daman2008(12) TMI 534-Cestat,Alunedabad, wherein tribunal held that Lhe

demand can be only for interest for the period during which excess 50% credit was

availed.

Further,

, The appellant prayed to set aside the impugned OIC) and allow their appeal.

4. Personal hearing in the case was held on 15.02.2024. Shri S. J. Vyas, appeared on behalf

of the appellant for personal hearing. He reiterated the contents of the written submission and

requested to allow their appeal.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, demanding

the excess availed credit along with interest and penalty, in the facts and circumstance of the

case, is.legal and proper or otherwise.

7. Now, as per submission before me, it is observed that the appellant has mailed the 50%

of cenvat credit on capital goods of Rs. 34,375/- in the month of May-2017(F.Y.2017-18). The

remaining 50% cenvat credit which was to be available to them in the next F. Y 2018-19 under

provisions of the Rule 4(2)(a) of Cenvat Credit Rules,2004, was also availed by them in the

month of Jun-2017(F. Y. 2017-18).

Further I and that the admissibility of the cenvat credit is not disputed and the appellanl

has already paid the interest for the period during which excess 50% credit was availed. The

I-Ion’ble C']3STAT Ahmedabad in case of Guardian Plasticote Ltd vs. Commissioner of C. Ex.

,Daman 2008(12) TMI 534-.Cestat,Ahmedabad, held that the demand can be raised only for

interest for the period during which excess 50% credit was availed. The similar view was also

taken in case of Yamir Packaging Pvt. Limited Vs. Commissioner of Central Excise & ST.

Vadodara 2023(1) TIVll 388 by the Hon’ble CESTAT Ahmedabad. As the appellant has already

paid the interest for the period during which excess 50% credit was mailed, following judicial

discipline, I am of the considered view that no demand can be raised to the appellant. Since the

demand itself is not sustainable on meats, there does not arise any question of charging interest

or imposing penalties in the case.

8. In vieW of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of cenvat credit availed by the appellant during the month of June-2017, is

not legal and proper ang deserve to be set aside,

I I'
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9. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.

10. wftv6afmu6fgtv{wftv%rfma©ntv€ft%+f#nvrgri I
The appeal filed by the appellant stands disposed of in above terms.

(@mtq qq)

;ateAttested

F/
Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad
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M/s. Nimriti Precision Pvt. Ltd.,
Plot No E-562,GIDC, Sanand Engineering Estate,
Ta. Sanand, Ahmedabad-382110.

To 9

Appellant

Respondent
The Deputy Commissioner,
CGST, Division-III,
Ahmedabad North

Copy to :
1 ) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad NorTh

3) The Deputy Commissioner, CGST, Division III, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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